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DEPARTMENT:   12 
HEARING DATE:   09/06/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC14-01280 
CASE NAME: COLBORN VS. CHEVRON USA INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CHEVRON U.S.A., INC. 
* TENTATIVE RULING: * 
 
This motion is continued at the parties’ request to September 20. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION FOR EARNINGS WITHHOLDING ORDER TO CHARGE SPOUSE 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
Plaintiff holds a judgment in this action against defendant Barney Ng in an amount in excess of 
$2 million.  An appeal is pending, but no supersedeas or stay has been obtained.  Plaintiff seeks 
an order allowing her to seek to recover the judgment by withholding from the paychecks of Ng’s 
wife, Lexie Endo.  The motion is denied without prejudice, for two reasons. 
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First, although the motion was served on counsel for Ng, it was not served on Endo or anyone 
representing her, nor was she given any other form of notice.  It may be hypothesized that Ng 
and his attorney would be looking out for the financial interests of Ng’s wife, or at least 
courteous enough to let her know this is going on; but the Court has no way of knowing that.  
For all this record shows, they may be estranged and in the process of divorcing, and Ng might 
be delighted to see his debt reduced out of his wife’s pocket.  Her views may differ, however. 
 
Second, more substantively, the factual premise of the motion is that Ng and Endo were married 
at the time Ng’s debt was incurred, in November 2000.  That, plaintiff says, makes it a 
community debt for which either spouse’s income or property may be liable.  But the only 
evidence of this key fact is a declaration of an attorney stating:  “Based on information and 
belief, the debt represented by the Judgment was incurred by Barney Ng during his marriage to 
Lexie Endo.”  The recitation of “information and belief” is often appropriate for unverified 
pleadings, but it is facially lacking in any hint of foundation or reliability when offered as actual 
evidence – especially evidence of a crucial fact.  (Moreover, the Court is cognizant that in 
practice this phrase often means little more than “gee, we hope so.”) 
 

  

 3.  TIME:  9:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN  VS.  DIABLO COMMUNITY SERVICES DISTRICT 
HEARING ON MOTION FOR ATTORNEY'S FEES AND COSTS 
FILED BY ROBERT TIERNAN, et al. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for attorney fees is denied. 
 
This case involved rights of access to Calle Arroyo, a roadway on the southern approaches to 
Mount Diablo.  The root problem is that bicyclists have been using that roadway for access to 
Mount Diablo.  Plaintiffs, landowners along Calle Arroyo, asserted that the roadway is their 
private property, and the bicyclists have no right to use it.  Plaintiffs’ attack was two-fold.  They 
asserted that defendant District had the power and responsibility to see to it that bicycle traffic is 
excluded.  Plaintiffs failed at this part of their attack, which was defeated on the District’s motion 
for judgment on the pleadings.  Plaintiffs and the District have since agreed that each side would 
bear its own attorney fees and costs. 
 
This motion concerns the second prong of plaintiffs’ attack.  They sought to quiet title to Calle 
Arroyo, establishing that the general public has no easement or right of access to it.  Defendant 
Bike East Bay stepped up to litigate that issue against plaintiffs.  Plaintiffs’ motion for summary 
adjudication on this claim was granted, the Court agreeing with plaintiffs’ contention that the 
public has no easement or other right to use Calle Arroyo.  (Given the ruling in favor of the 
District, however, this effectively gives plaintiffs an established title right but no very clear 
practical mechanism for enforcing it.) 
 
Plaintiffs now seek to recover attorney’s fees and costs against Bike East Bay on the ground 
that Bike East Bay denied a number of requests for admission, and plaintiffs succeeded in 
proving the truth of the matters requested on their summary judgment motion. 
 
“If a party fails to admit the genuineness of any document or the truth of any matter when 

requested to do so…, and if the party requesting that admission thereafter proves the 

genuineness of that document or the truth of that matter, the party requesting the admission 

may move the court for an order requiring the party to whom the request was directed to pay the 
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reasonable expenses incurred in making that proof, including reasonable attorney's fees.”  

(Code of Civil Procedure § 2033.420(a).)  The trial court must make such an order “unless it 

finds any of the following:  (1) An objection to the request was sustained or a response to it was 

waived under Section 2033.290. (2) The admission sought was of no substantial importance. 

(3) The party failing to make the admission had reasonable ground to believe that that party 

would prevail on the matter. (4) There was other good reason for the failure to admit.”  (Code of 

Civil Procedure § 2033.420(b).) 

This case involves item (3) of this list – whether Bike East Bay “had reasonable ground to 
believe that [it] would prevail” on the issues that were the subjects of the requests for admission. 

“‘In evaluating whether a ‘good reason’ exists for denying a request to admit, 

a court may properly consider whether at the time the denial was made the party 

making the denial held a reasonably entertained good faith belief that the party 

would prevail on the issue at trial.”  (Grace v. Mansourian (2015) 240 Cal.App.4th 

523, 529; accord, Laabs [v. City of Victorville (2008)] 163 Cal.App.4th [1242], 

1276; Miller v. American Greetings Corp. (2008) 161 Cal.App.4th 1055, 1066.)  

A party's reasonable belief must be grounded in the evidence; it cannot be based 

merely on “hope or a roll of the dice.”  (Grace, at p. 532.)  It is also not enough for 

a party making the denial to “‘hotly contest’” the issue; instead, “there must be 

some reasonable basis for contesting the issue in question before sanctions can 

be avoided.” (Brooks [v. American Broadcasting Co. (1986)] 179 Cal.App.3d 

[500], 511.)  Indeed, “the mere fact [that a party] presented evidence at trial is not 

an automatic justification for denial of the requests.  Rather, the issue is whether, 

in light of that evidence, [the party] could reasonably believe they would prevail.”  

(Grace, at p. 531.) 

On the other hand, “[e]xpenses of proving disputed facts which an opposing party 

denies in response to a request for admission are not recoverable simply 

because the party promulgating the request prevails at trial.”  (Brooks, supra, 

179 Cal.App.3d at p. 513.)  The opposing party must have no reasonable basis 

to believe it would prevail.  (Grace, supra, 240 Cal.App.4th at p. 531.) 

Orange County Water Dist. v. Arnold Engineering (2018) 31 Cal.App.5th 96, 116. 

 
The requests for admission served here were broad and all-encompassing.  At least one was 
hopelessly vague, requesting admission that Calle Arroyo was “private”.  Others requested 
admission of conclusions of law, or of very broad factual matters such as the extent of public 
use prior to 1972.  Taken together, the requests amounted to a demand that Bike East Bay 
simply run up the white flag and conceded defeat on the entire dispute with plaintiffs over their 
quiet title claim.  This was not necessarily improper in itself, but it does have the consequence of 
greatly broadening the grounds on which the responding party might justifiably decline to admit.  
If there was any reasonably arguable ground, factual or legal, on which Bike East Bay might 
reasonably believe it would beat plaintiffs’ cause of action, then Bike East Bay was justified in 
denying the requests for admission and putting the matter to the Court’s decision. 
 
Especially where (as here) the requests for admission were essentially demands to abandon the 

entire defense, a court should be cautious lest RFAs become a routine end run around the usual 

rule that parties must bear their own attorney fees.  A party that has no legitimate defense on 
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the merits can be called upon to admit so in RFAs.  But a party that does have a respectable 

argument should not be put at risk of having to pay prevailing-party attorney fees just because 

its argument fails. 

 
The parties’ papers on this motion can generally be described as a bilateral rehashing of the 
merits of the summary adjudication motion.  The Court expressed its views on that motion at the 
time it decided the motion, and it declines to revisit the matter in detail now.  Suffice it to say that 
although plaintiffs prevailed on that motion, it was by no means a one-sided contest or a 
foregone conclusion.  The issues litigated and decided on the motion were fairly debatable, and 
Bike East Bay had grounds to reasonably believe it might prevail on one or more of them. 
 
There is a further major problem with plaintiffs’ motion.  These refusals to admit were served 
some two weeks before plaintiffs filed their summary adjudication motion.  But it is settled that 
on a motion such as this one, the moving party cannot recover fees and costs incurred prior to 
service of the denials.  (Garcia v. Hyster Co. (1994) 28 Cal.App.4th 724.)  Plaintiffs candidly 
acknowledge that their motion contravenes the holding of Garcia.  They argue that Garcia is 
wrong – an argument not available to them in Superior Court, which is bound by Garcia as 
a controlling precedent.  Plaintiffs make no serious effort to segregate the fees and costs, if any, 
that they could claim under Garcia.  They therefore fail to make a proper showing as to the 
amount to be recovered. 
 
The Court adds an observation that although the exhibits to Bike East Bay’s Smith Declaration 
are properly tabbed in the filed original, the courtesy copy is untabbed.  Courtesy copies are of 
course not required, and hence they are not required to be tabbed.  But failure to include tabs 
defeats the purpose of providing a courtesy copy at all, as it effectively requires the Court to 
resort to using the filed original rather than the courtesy copy. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00050 
CASE NAME: ROMAN VS. CLARK 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed disabled person’s compromise is approved. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to September 13. 
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 6.  TIME:  9:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR  SUMMARY ADJUDICATION 
FILED BY JESSE WELLEN, DUBLIN CREEK ENTERPRISES, LTD 
* TENTATIVE RULING: * 
 
Continued by the Court to September 13, 2019 at 9:00 a.m.  By the end of the day on 
September 9, Defendants shall provide a courtesy copy to Department 12 of the Jesse Wellen 
declaration filed on July 19, 2019.  The copy shall be identical to the one filed, except that 
this copy will include tabs for each of the 34 exhibits as required by Local Rule 3.42(3) and 
CRC 3.1110(f). 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00972 
CASE NAME: SMITH VS. KIA MOTORS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY ASHLEY SMITH, DUSTIN SMITH 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00.  The Court intends to speak with counsel informally after the 
regular law-and-motion calendar is finished. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00980 
CASE NAME: MORRISON  VS.  BNSF RAILWAY COMPANY 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQUEST FOR 
PRODUCTION  /  FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
By stipulation these motions are continued to October 18, 2019 at 9:00. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00980 
CASE NAME: MORRISON  VS.  BNSF RAILWAY COMPANY 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
By stipulation these motions are continued to October 18, 2019 at 9:00. 
 

  

10.  TIME:  9:00   CASE#: MSC18-00980 
CASE NAME: MORRISON  VS.  BNSF RAILWAY COMPANY 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO FORM INTERROGS. 
FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
By stipulation these motions are continued to October 18, 2019 at 9:00. 
 

  



 
 
 

- 6 - 

11.  TIME:  9:00   CASE#: MSC18-02160 
CASE NAME: WHITE VS. RYDER HOMES 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY HOMESITE SERVICES, INC. 
* TENTATIVE RULING: * 
 
The motion is granted. 
 

  

12.  TIME:  9:00   CASE#: MSC19-00469 
CASE NAME: FR CROW CANYON  VS.  CANYON COMMONS SR 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT 
FILED BY FR CROW CANYON, LLC 
* TENTATIVE RULING: * 
 
The docket shows that this hearing date was continued to September 20. 
 

  

13.  TIME:  9:00   CASE#: MSC19-00469 
CASE NAME: FR CROW CANYON  VS.  CANYON COMMONS SR 
HEARING ON DEMURRER TO CROSS-COMPLAINT of CANYON COMMONS SR, LLC 
FILED BY FR CROW CANYON, LLC 
* TENTATIVE RULING: * 
 
The docket shows that this hearing date was continued to September 20. 
 

  

14.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX  VS.  VALDEZ 
HEARING ON MOTION TO/FOR STRIKE REQUEST FOR PUNITIVE DAMAGES 
FILED BY MONIQUE FONTAINE, PREMIER SOLANO, INC. 
* TENTATIVE RULING: * 
 
This largely conclusory motion is denied.  The Court is overruling these defendants’ demurrer to 
the cause of action for breach of fiduciary duty (Line 18).  The law is clear that a cause of action 
for breach of fiduciary duty may support an award of punitive damages.  Michelson v. Hamada 
(1994) 29 Cal.App.4th 1566, 1582. 
 

  

15.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX  VS.  VALDEZ 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY NORTH AMERICAN TITLE COMPANY, INC. 
* TENTATIVE RULING: * 
 
The Court is sustaining NATC’s demurrer without leave to amend (Line 16).  NATC’s motion to 
strike is therefore moot. 
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16.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX  VS.  VALDEZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY NORTH AMERICAN TITLE COMPANY, INC. 
* TENTATIVE RULING: * 
 
The Court has before it multiple demurrers and motions to strike filed by various defendants 
in this matter, all directed to the First Amended Complaint (“FAC”).  The following recital of the 
FAC’s allegations will serve for all of the related matters on today’s calendar (Lines 14-18). 

Factual Summary 

The factual summary is taken from the FAC.  As it must for purposes of ruling on both the 
demurrers and the motions to strike, the Court accepts as true all of the well-pleaded factual 
allegations contained in the FAC.  Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.  
The Court is not, however, required to accept as true contentions, deductions, or legal 
conclusions.  Blank v. Kirwan (1985) 39 Cal.3d 311, 318. 

This case arises from problems plaintiffs encountered with the sewer lateral system at a 
property they purchased in 2017.  Before providing detail concerning the sewer lateral system, 
the Court first identifies each of the parties and the role each is alleged to have played in 
the transaction. 

Defendant Francisco Jose Valdez (“Francisco”) was the previous owner of the subject property; 
he sold it to plaintiffs in 2017.  (FAC ¶ 3.)  

Defendant Alma Valdez (“Alma”) was Francisco’s real estate agent in connection with the 
subject transaction.  (FAC ¶ 4.)  (Because Francisco and Alma share a surname, the Court 
refers to them by their given names; no disrespect is intended.)  At the relevant time, Alma was 
employed by defendant World Premier Realty.  (FAC ¶ 5.) 

Defendant Monique Fontaine was plaintiffs’ real estate agent in connection with the subject 
transaction.  (FAC ¶ 6.)  At the relevant time, Fontaine was employed by defendant Premier 
Solano, Inc. dba Century 21 M&M and Associates.  (FAC ¶ 7.) 

Defendant Taj Lockett was a senior mortgage consultant in connection with the transaction. 
(FAC ¶ 8.)  At the relevant time, Lockett was employed by Pacific Funding Group.  (FAC ¶ 9.) 

Defendant North American Title Company (NATC) was the title company in connection with the 
subject transaction.  (FAC ¶ 32.) 

In March or April of 2017, plaintiffs completed the purchase of 2566 Moyers Road in Richmond 
(the “Property”).  (FAC ¶ 1.)  The sewer lateral system at the Property is served by the West 
County Wastewater District (“WCWD”).  (Id.)  In September 2018, sewage water began backing 
up in the Property.  (FAC ¶ 16.)  

The crux of the FAC appears to be found in paragraph 34: the fact that the sewer lateral was not 
in compliance with the WCWD ordinance was not disclosed to plaintiffs in time to halt the sale 
and thereby give Francisco the time necessary to bring the sewer lateral system into compliance 
with the WCWD ordinance. 

Specifically, after an inspection, plaintiffs were advised that there was root intrusion into the 
sewer lateral, and that repair efforts could restore the sewer lateral to, at most, 40% 
functionality.  (Id.)  After the results of the inspection were submitted to the WCWD, WCWD 
determined that the sewer lateral was in violation of the relevant ordinance.  (FAC ¶ 17.)  
Francisco never obtained a certificate of compliance for the sewer lateral.  (FAC ¶ 18.)  
The FAC contends that the relevant ordinance required him to obtain such a certificate.  (Id.)  
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During the sales transaction, it appears that Francisco indicated at one point that he was aware 
of the issues concerning the sewer and was going to address them (FAC ¶ 20), but at another 
point indicated that he had no knowledge of plumbing issues at the Property.  (FAC ¶ 21.)  
It seems that the Property was sold to plaintiffs “as-is,” upon Fontaine’s recommendation.  
(FAC ¶ 28.) 

Causes of Action 

The FAC alleges four causes of action.  

The first cause of action, for breach of fiduciary duty, is alleged against Fontaine, Premier 
Solano, Lockett, NATC, and Pacific Funding.  

The second cause of action, for misrepresentation, is alleged against Alma, World Premier, 
Fontaine, and Premier Solano. 

The third cause of action, for constructive fraud, is alleged against Francisco, Fontaine, Premier 
Solano, NATC, Lockett, and Pacific Funding. 

The fourth cause of action, for promissory estoppel, is alleged against Fontaine and 
Premier Solano. 

The FAC seeks punitive damages for all causes of action. 

NATC’s Demurrer 
 
NATC’s demurrer is sustained without leave to amend.  Its unopposed request for judicial 
notice is granted. 

NATC is alleged to have been the escrow agent in connection with the sale of the Property. 
(FAC ¶ 32.)  NATC is alleged to owe a fiduciary duty to plaintiffs to do things beyond follow the 
escrow instructions in connection with the subject transaction.  (FAC ¶¶ 33-34.)  But that is not 
the law.  In Summit Financial Holdings, Ltd. v. Continental Lawyers Title Co. (2002) 27 Cal.4th 
705, the California Supreme Court specifically limited the scope of an escrow holder’s duty to 
“faithful compliance with the depositors’ instructions.”  Id. at 711. 

Because NATC did not owe plaintiffs a fiduciary duty beyond complying with the escrow 
instructions, and it is not alleged that NATC failed to comply with the escrow instructions, the 
cause of action for breach of fiduciary duty fails as a matter of law.  NATC’s demurrer to the first 
cause of action is sustained. 

As to the cause of action for constructive fraud, a fiduciary relationship is required.  Stokes v. 
Henson (1990) 217 Cal.App.3d 187, 197.  As set forth above, NATC did not owe plaintiffs a 
fiduciary duty in connection with any of the issues related to the sewer lateral system.  NATC’s 
duty was limited to complying with the escrow instructions, and it is not alleged that NATC failed 
to do that.  Accordingly, the cause of action for constructive fraud fails as against NATC, and 
NATC’s demurrer to the third cause of action is sustained. 

There is nothing in the FAC or opposition suggesting any way in which plaintiffs would be able 
to assert any responsibility on NATC’s part for this problem.  Accordingly, leave to amend is 
denied.  If plaintiffs contest this tentative to seek leave to amend, they should come to the 
hearing prepared to discuss what in particular they have in mind. 

NATC shall prepare a judgment of dismissal, separate and apart from any ruling on 
its demurrer. 
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17.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX  VS.  VALDEZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ALMA VALDEZ, WORLD PREMIER REALTY CO. 
* TENTATIVE RULING: * 
 
Please see Line 16 for a summary of the parties and the FAC’s allegations. 
 
Only the second cause of action, for misrepresentation, is pleaded against Alma and World 
Premier.  Their demurrer is sustained with leave to amend.  Plaintiffs may file and serve a 
second amended complaint within 30 days after service of an Order After Hearing hereon. 

Alma and World Premier request judicial notice of the original complaint in this matter.  Judicial 
notice is unnecessary as to pleadings filed in this case.  In any event, the original complaint is 
superfluous to this demurrer.  The FAC is the operative pleading.  Once the FAC was filed, the 
original complaint ceased to have any function as a pleading.  JKC3H8 v. Colton (2013) 221 
Cal.App.4th 468, 477.  The superseded complaint could be relevant, if at all, only if it contained 
some vital admission now deleted.  Defendants do not point to any such relevance here. 

The FAC does not specify whether it alleges intentional misrepresentation or negligent 
misrepresentation.  Either theory, however, fails for the same reason – the absence of any 
misrepresentation on which plaintiffs could allege they relied. 

To state a cause of action for intentional misrepresentation, Plaintiffs must allege (1) the 
defendant represented to the plaintiff that an important fact was true; (2) that representation was 
false; (3) the defendant knew the representation was false when the defendant made it, or the 
defendant made the representation recklessly and without regard for its truth; (4) the defendant 
intended that the plaintiff rely on the representation; (5) the plaintiff reasonably relied on the 
representation; (6) the plaintiff was harmed; and (7) the plaintiff’s reliance on the defendant’s 
representation was a substantial factor in causing that harm to the plaintiff.  Manderville v. 
PCG&S Group, Inc. (2007) 146 Cal.App.4th 1486, 1498. 

There are multiple problems with a cause of action for intentional misrepresentation. 

First, plaintiffs acknowledge that at some point before the transaction closed, they were 
informed that there were problems with the sewer lateral.  (FAC ¶ 20, alleging that both the 
purchase agreement and the purchase addendum indicate that the sewer lateral is “not in 
compliance” and that it required repair; ¶ 25, alleging that the purchase agreement indicates 
“there is an issue with the sewer lateral.”)  Even if, prior to plaintiffs learning the problem with the 
sewer lateral, Alma and/or World Premier made an affirmative misrepresentation, it is difficult to 
discern – either from the allegations of the FAC or as a matter of logic – how Plaintiffs would 
have reasonably relied on it and been harmed as a result of such reliance, when they were 
informed before the close of escrow that there were problems with the sewer lateral.  Indeed, 
Civil Code § 2079.5 makes clear that a buyer or prospective buyer must exercise reasonable 
care to protect himself or herself, including further investigating facts made known to them by 
the required disclosures to make an informed decision.  Robinson v. Grossman (1997) 57 
Cal.App.4th 634, 644. 

In their opposition, plaintiffs suggest that the misrepresentation occurred when Alma listed 
the Property for sale without disclosing the defective sewer lateral.  This contention tracks 
the allegation in ¶ 44 of the FAC, that the listing did not contain any statement concerning the 
sewer lateral. 

In the first instance, it seems that to the extent the sales listing omitting any mention of the 
sewer lateral could constitute an affirmative representation regarding the sewer lateral, such a 
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representation would suffer from the reliance problem described above.  That is, if the sales 
listing said that the sewer lateral was in perfect condition, but the purchase documents 
associated with the transaction said otherwise, it is difficult to conclude that reliance on the 
earlier representation would be reasonable. 

The opposition also seems to suggest that the misrepresentation occurred when Alma or World 
Premier “had” plaintiffs buy the property as-is because, according to plaintiffs, this 
misrepresented that the Property could be sold as-is, when in fact it could not be sold as-is due 
to the state of the sewer lateral system.  In the first instance, it is unclear that Alma or World 
Premier – the agents for the seller in the subject transaction – could “have” plaintiffs buy the 
property as-is.  Indeed, that seems to be contradicted by the FAC, which alleges that the “as-is” 
sale was done on the recommendation of Fontaine.  (FAC ¶ 28.)  

The FAC later alleges that Alma and Fontaine assured them that the as-is sale was necessary 
to close the deal.  (FAC ¶ 46.)  Even that strikes the Court as short of Alma somehow “having” 
or forcing plaintiffs to buy the Property as-is.  But more to the point, the damages plaintiffs allege 
here are not related to whether they bought the Property “as-is” or not.  The damages relate to 
the condition of the sewer lateral.  The sewer lateral’s condition is unrelated to plaintiffs’ buying 
the Property “as-is” or not.  Put differently, even if Alma told plaintiffs that they needed to buy the 
Property “as-is,” that was false, and Alma knew it to be a false statement when made, it would 
not affect the status of the sewer lateral (which plaintiffs had already been told about); and so 
even if they believed it and reasonably relied on it to close the deal on an “as-is” basis, it would 
not have caused their damages. 

Alma could certainly offer to sell the Property as-is, but it would then be up to plaintiffs (perhaps 
working with Fontaine, their agent, as seems to be alleged in paragraph 28 of the FAC) to 
decide to accept that offer or not.  Second, even if an offer to sell the Property “as-is” could 
constitute a representation on the part of Alma and/or World Premier concerning compliance 
with the WCWD ordinance, there are no allegations that support a conclusion that Alma and/or 
World Premier made such a representation knowing that it was false or with reckless disregard 
for its truth. 

Finally, the scope of Alma and World Premier’s duties to Plaintiffs are tightly circumscribed by 
law.  In Padgett v. Phariss (1997) 54 Cal.App.4th 1270, the court said that real estate brokers 
are subject to two sets of duties: (1) those imposed by statute, and (2) those imposed by the 
general law of agency.  Id. at 1279. 

Neither the FAC nor the opposition identifies any statute that Alma or World Premier allegedly 
violated.  The extent of the statutory duties a seller’s agent such as Alma owes buyers such as 
plaintiffs is stated in Civil Code § 2079 et seq.  Succinctly, Alma was required to perform a visual 
inspection of the Property and disclose to plaintiffs those matters affecting the value or 
desirability of the Property.  Notably, the statutory scheme specifically exempts Alma (as a 
seller’s agent) from being required to perform an inspection of areas that are “reasonably and 
normally inaccessible” to a visual inspection (such as the sewer lines).  Civil Code § 2079.3.  In 
addition, § 2079.3 says that a seller’s agent is not required to inspect “public records or permits 
concerning the title or use of the property.”  It would appear, then, that the relevant statute, as 
well as Padgett, compel the conclusion that Alma owed plaintiffs no duty to discover either the 
state of the sewer lateral or to opine on whether it violated the ordinance.  See also Civil Code 
§ 2079.2 (standard of care for a seller’s agent is the knowledge and expertise required to 
become a licensed real estate agent; does not require interpretation of ordinances). 

The general law of agency does not impose any duty on Alma or World Premier vis-à-vis 
plaintiffs in this case.  Alma and World Premier were Francisco’s agents – the “other side” in the 
transaction.  Neither Alma nor World Premier was Plaintiffs’ agent. 
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The plaintiff in the Padgett case contended – much like plaintiffs here – that the seller’s agent 
was liable for intentionally or negligently failing to make required written disclosures of facts 
concerning the property, and/or intentionally or negligently failing to investigate and disclose the 
condition of the property.  Id. at 1280.  Summary judgment in favor of the agents was affirmed, 
on the basis that no duty was owed.  So it is here. 

It is not readily discernable how plaintiffs could amend to state a claim against these 
defendants, but the Court grants leave to amend to let them try. 
 

  

18.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX  VS.  VALDEZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MONIQUE FONTAINE, PREMIER SOLANO, INC. 
* TENTATIVE RULING: * 
 
Please see Line 16 for a summary of the parties and the FAC’s allegations. 
 
Each of the four causes of action in the FAC is pleaded against Fontaine and Premier Solano.  
Their demurrer is sustained without leave to amend as to the cause of action for promissory 
estoppel; sustained with leave to amend as to the causes of action for misrepresentation and 
constructive fraud; and overruled as to the cause of action for fiduciary duty.  Plaintiffs may, if 
they choose, file and serve a second amended complaint within 30 days after service of an 
Order After Hearing hereon.  If plaintiffs elect not to amend as to these defendants, their time to 
answer the remaining claims of the FAC will run from that deadline. 

Today’s rulings are not intended to foreclose plaintiffs from including additional or different 
causes of action against any defendant, such as breach of contract, in their second amended 
complaint; and on its own motion the Court grants leave to amend in that respect.  Further, 
plaintiffs may wish to contact the County Bar Association’s lawyer referral service. 

Breach of Fiduciary Duty 

Paragraphs 25, 26, 27, 28, 30, 31, and 47 allege the facts that purport to support the breach of 
fiduciary duty cause of action against Fontaine.  

Fontaine allegedly had a fiduciary duty to “examine and process all the documents she and the 
plaintiffs ultimately signed” and to “inspect all public records to determine the truthful status of 
the sewer lateral and any legal requirements (the ordinance).”  (FAC ¶ 25.)  

Fontaine never advised plaintiffs of the “true legal status” of the Property; that is, that the 
ordinance purportedly made it ineligible for sale.  (FAC ¶ 26.) 

Fontaine never explained to plaintiffs “what a sewer lateral was and how it operated.  It was 
defendant Fontaine’s legal duty to ascertain and explain all material facts that would have 
informed the plaintiffs about the property before the purchase.”  (FAC ¶ 27.)  

Fontaine recommended that Plaintiffs purchase the Property “as-is”, even though she should 
have (according to the FAC) investigated further.  (FAC ¶ 28.) 

Paragraph 30 alleges that Fontaine did not contact plaintiffs to “discover the actual status” of the 
“sewer lateral crisis”. 

Paragraph 31 alleges that Fontaine “led” plaintiffs “into a real estate transaction” while “failing to 
properly protect the interest of plaintiffs.” 

Paragraph 47 reiterates much of the above, alleging that plaintiffs expected Fontaine to advise 
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them about the Property, including whether it could be sold “as-is”. 

Fontaine’s demurrer appears to contend that Civil Code § 2079.3 applies to Fontaine.  It does 
not.  Section 2079.3 sets forth the obligations a seller’s agent owes to a prospective buyer.  
Fontaine was not a seller’s agent in this transaction.  Similarly, the cases cited by Fontaine in 
the demurrer apply to the duties owed by seller’s agents. 

The fiduciary duty owed to plaintiffs by Fontaine, as the buyer’s agent, is much more extensive 
than the non-fiduciary duty set out by § 2079.3.  Field v. Century 21 Klowden-Forness Realty 
(1998) 63 Cal.App.4th 18, 25.  

The scope of the fiduciary duty owed to a buyer of real property by a buyer’s agent was 
discussed at length in that case.  Sufficient for present purposes, however, is the Field Court’s 
observation that 

The broker as a fiduciary has a duty to learn the material facts that may affect the 
principal’s decision. He is hired for his professional knowledge and skill; he is 
expected to perform the necessary research and investigation in order to know 
those important matters that will affect the principal’s decision, and he has a duty 
to counsel and advise the principal regarding the propriety and ramifications of 
the decision. The agent’s duty to disclose material information to the principal 
includes the duty to disclose reasonably obtainable material information. The 
facts that a broker must learn, and the advice and counsel required of the broker, 
depend on the facts of each transaction, the knowledge and experience of the 
principal, the questions asked by the principal, and the nature of the property and 
the terms of sale. The broker must place himself in the position of the principal 
and ask himself the type of information required for the principal to make a well-
informed decision. This obligation requires investigation of facts not known to the 
agent and disclosure of all material facts that might reasonably be discovered … 
Thus, depending on the circumstances, a broker’s fiduciary duty may be much 
broader than a duty to visually inspect and may include a duty to inspect public 
records or permits concerning the title or use of the property, a duty which is 
expressly excluded from section 2079. 

Field, 63 Cal.App.4th at 25-26. 

Field says that the facts that Fontaine was required to learn, and the advice and counsel she 
was required to give plaintiffs, is a fact-dependent inquiry.  Certainly it cannot be said, on 
demurrer, that Fontaine’s failure to learn more about the sewer lateral, or inform plaintiffs about 
it in greater detail, or discover the existence and/or import of the WCWD ordinance, is not a 
breach of fiduciary duty as a matter of law. 

As to the cause of action for breach of fiduciary duty, the demurrer brought by Fontaine and 
Premier Solano is overruled. 

Misrepresentation 

A fraud cause of action must be pled with particularity. That is, the “how, when, where, to whom, 
and by what means the representations were tendered” must be alleged.  Stansfield v. Starkey 
(1990) 220 Cal.App.3d 59, 73.  The FAC fails to meet this standard, and so the demurrer must 
be sustained on this ground.  However, a review of the FAC as a whole, including paragraphs 
44 through 48, suggests that plaintiffs have a reasonable possibility of curing this defect through 
amendment, and so leave to amend is granted. 

Constructive Fraud 

The elements of a cause of action for constructive fraud are (1) fiduciary relationship; 
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(2) nondisclosure (breach of fiduciary duty); (3) intent to deceive; and (4) reliance and resulting 
injury.  Stokes v. Henson (1990) 217 Cal.App.3d 187, 197. 

As constructive fraud is a species of fraud, the same particularity standard must be met.  The 
FAC fails to meet this standard, but the Court considers that plaintiffs may be able to cure this 
defect by amendment. 

Promissory Estoppel 

A cause of action for promissory estoppel is foreclosed as a matter of law when the parties’ 
relationship is governed by a contract.  Douglas E. Barnhart, Inc. v. CMC Fabricators, Inc. 
(2012) 211 Cal.App.4th 230, 243-44.  The relationship between real estate agents and their 
principals ordinarily is one governed by contract.  Here, the FAC alleges that plaintiffs and 
Fontaine/Premier Solano had a contractual relationship.  (FAC ¶¶ 6, 24, 47, 48 [“[h]aving hired 
defendant Fontaine” as “their representative…”) 

As to the cause of action for promissory estoppel, the demurrer is sustained without leave 
to amend. 

 
  

19.  TIME:  9:00   CASE#: MSC19-00799 
CASE NAME: BLUESUN MARKETING  VS.  CALBEE NORTH AMERICA 
HEARING ON DEMURRER TO CROSS-COMPLAINT of CALBEE NORTH AMERICA, LLC 
FILED BY BLUESUN MARKETING, INC. 
* TENTATIVE RULING: * 
 
The docket shows that this hearing date was vacated.  The status of this demurrer, if it is still 
pending, can be discussed at next Wednesday’s CMC. 
 

  

20.  TIME:  9:00   CASE#: MSN16-2049 
CASE NAME: PINZA GROUP  VS.  B. MANN'S PROPERTY, INC. 
HEARING ON MOTION FOR ASSIGNMENT FOR ORDER TO ENFORCE JUDGMENT 
FILED BY PINZA GROUP PROPERTY MANAGEMENT, INC. 
* TENTATIVE RULING: * 
 
The unopposed motion for assignment order is granted. 
 

 

 


